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EXTERNAL APPENDICESTO CHAPTER 11
Appendix 11.1: CHANGESIN THE PATTERNS OF PRIVATE OWNERSHIP
A. Mutationsin the Meaning of Property and Contract

What can people do with the property they own? One type of property consists of a bundle of
specific rights defined in adeed, but property law can modify the degree to which such rights are absolute
or congtrained. This bundle of rights defines what we mean by “ownership.” Another typeof property
consgsof vauablerightsthat are defined in contracts, but these are congtrained by contract law. Thelega
congtraints on property and contract are part of theingtitutiona structure of the economic system and have
an important impact on how the economy operates.*

Inthefield of property law inthe second half of the 20™ century, individua ownership rights appear
to have strengthened at the expense of the ability of the government to make “public interest” decisons
about land usefor zoning, environmental, recreational, or other purposes. For instance, attemptsto require
compensation by the government for lossesin private property vauein zoning decison will lead to less
governmental action in this sphere. In aparallel fashion, increasingly successful attempts to narrow the
application of thecommerce clausein the U.S. Congtitution hasbegan to reduce governmental actionsto
regulatevariousactivitiesin the economy. Tolook at thischangefrom another angle, the scalesof justice
balancing private property and publicinterest began to tilt more toward theformer, which, inturn, hasan
impact on theway economic activitiesare carried out by both the public and private sectors, not to mention

on the digtribution of income and wealth, since much more property isheld by those on the upper part of

! Thisbrief discussion on property and contract law draws heavily on the andyses of Gunther and
Sullivan (1997), especialy pp. 494 - 505 and Atiyah (1979).
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the income distribution.

In the field of contract law in the second half of the 20" century, somewhat different trends
emerged. The golden age of freedom of contract was from 1770 to 1870. Thereafter, regulation and
administrative laws began to limit free contracts in many areas of economic activity. Further, to protect
various parties to contracts, contract law began taking into account third-party effects, imperfect
information, market breskdowns, monopoly, and assymetriesin power. Asaresult, U.S. courtsincreasingly
recognized the importance of “reasonable expectations’ over theliteral terms of contract and the * sanctity
of unjust contracts” was correspondingly weskened. Thistrend, combined with changesinligbility law, has
had an important effect on transaction costs, that is, the costs of making and enforcing the agreements
underlying an economic transaction. It also contributed to therise of theadversaria legalism of the U.S.
regulatory system, whichisdiscussedin Chapter 11. Theimpacts of such changes on the operation of the
entire economy are, however, often difficult to specify.?

Unfortunatdly, in trying to foresee what will happen over the courseof the coming decades, werun
into thelimitsof responsible prediction. Much depends on the composition of the Supreme Court and on

the political climate of the nation, matters that are notoriously difficulty to anticipate.

2 An example of theanaytic difficultiesin linking thelegd structure to economic results can be seen
inthelabor market, where U.S. employer’ shavelost theright to fire a will, and certain employees’ rights
to aparticular job have been created (atrend analyzed by Olson, 1997). Thislegal development hasgone
much further in Europe. Many argue that the restrictive labor laws on the continent have created |abor
market rigidities, which, inturn, have beenimportant causesof their high unemployment ratessincethemid
1980s. This proposition is not, however, self-evident, and Stephen Nickell (1997) has provided some
interesting data to refuteit.
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B. Trendsin the Non-Profit Sector

In addition to data on public ownership, Panel B in Table A11.2 also shows the share of GDP
originating from the non-profit sector. Following the analysis of Chapter 7, | divide this sector into two
parts: membership organi zations, which include clubs, unions, trade organi zations, and other organi zations
serving primarily the purposes of their members; and other non-profit organizations, which include both
“trust” and “socia” organizations.

Theshare of GDP originating in the membership organizations did not greatly change over the
period. Therising share of GDP originating in other non-profitsreflects the fact that health, education, and
welfare servicesincreased faster than most other sectors, and non-profit organizations played amagjor part
in the production of these sectors. Asashare of the GDP, the U.S. appearsto have the largest non-profit
sector of any mgor industrid nation (Salamon and Anheier, 1996), primarily becausein other nationsmany
of the same services supplied by these organizations are carried out by the government.

In the private sector, asshownin Table X-11.1, the share of fixed, reproducible, tangible wedlth
held by non-profit organizationsincreased dightly, whiletheshare held by cooperatives- at |least those that
are tax exempt - was very small and declining.

Onelast aspect of thenon-profit sector deservesbrief comment. In certain respectsthe operations
of the non-profit sector resemblethose of the private sector. For example, executive compensationin these
“charitable’ organizations, especidly thelargest, areroughly commensurate with thosein the private sector:
The president of the non-profit pension fund for teachers (TIAA) received over amillion dollarsayear. In
other respectsthe operations of non-profits resemble those of government. For instance, there arefew

magor differencesin the operations of non-profit, for-profit, and local governmenta hospitds, just asthere
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Table X-11.1: Trendsin the Size of Non-Profit and Cooperative Sectors, Wealth Indicators

Private, Fixed, Reproducible, Tangible, Non-Res dentia Wealth, Excluding Consumer Durables

Held directly Held directly Held directly Held directly Total
by corporations by persons, by non-profit by tax-exempt
sole proprie-  organizations  cooperatives

tors, and

partnerships
1950s 76.2% 16.3% 6.7% 0.8% 100.0%
1960s 74.9 16.2 8.1 0.9 100.0
1970s 74.2 16.1 8.9 0.9 100.0
1980s 74.9 16.5 7.9 0.8 100.0
1990 - 97 74.7 16.6 8.1 0.6 100.0

Note: ThedatacomefromaCD of U.S. Department of Commerce, Bureau of Economic Anaysis,
April 1999: Fixed, Reproducible, Tangible Wealth of the United States, 1925 - 97. Washington, D.C.:
Table Tw4a.
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isfew mgor difference between the operations of private and public universities. Since agrowing share of
the revenues of the non-profit sector comes from the public sector, the non-profit sector increasingly
appears to serve ssmply as an arm of government that is administratively more flexible.

C. A Final Note
Asl argueat length in Chapter 11, thereally important changein ownership isthe“socidization
of capital.” Thedataon thisphenomenon are presented in Table 11.4inthetext and further discussion here

IS unnecessary.
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